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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF ALBANY '

THE PEOPLE OF THE STATE OF NEW YORK and the.
NEW YORK STATE DEPARTMENT OF ,
ENVIRONMENTAL CONSERVATION, by LETITIA

- JAMES, Attorney General of the State of New York, .

' : ' COMPLAINT
Plaintiffs, ‘
Index No.

v. : ,
_ Assigned to Justice:
FCA US LLC, FIAT CHRYSLER AUTOMOBILES N.V., :
V.M. MOTORI S.P.A., and V.M. NORTH AMERICA, INC.,

Defendants,

L INTRODUCTION

1. .The People of the State of New York and the New York State Départment of
Environmental Conservation (together,‘ the State or the Sﬁte of New York), by Letitia James, the
Attorney General of the State of New York, seck relief for the massive deception of | |
‘environmental rcgula‘;(:)rs and consumers perpetrated by the defendants: FCA US LLC (FCA) and
Fiat Chrysler Automobiles N.V. (Fiat N.V. and, together with FCA, fhe Fiat Defendants or
simply Fiat); and VM Motori S.p.A. (VM Italy) and VM North America, Inc. (VM America and,
“together .with VM Italy, the VM Defendants or siniply VM), relating to the certification,

marketing and sale to consumers of more than 100,000 model year (MY) 2014-2016
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“EcoDiesel” Ram 1500 pickuo trucks and Jeep Grand Cherokee sport utility vehicles (the Diesel
Vehicles!), including rrlore than 3,000 within New York. -
2. Defendants deaiélled, deployed and then concealed ﬁ‘orrl the public and state and federal
regulators multiple auxiliary emission. control devices (AECDs) in the Diesel Vehicles’ o

| electronic control mo_duléé. Those AECDS, when used alone or in eombinaﬁon with another
device, operated 'as illegal “defeat devices:” software etrategies that optimize ¢ emission controls
during formal emissions test cycles so thatemlssmns appea.r to be within legal limits while

' reducmg emission- controls outside of those test cycles (off-cycle) in normal real-world
ol.aeratlons.r2 |
3. Asaresult of Defendants’ conduct, in real-world operation, the Diesel Vehicles emit up -

to 35 times the legal limits of harmful nitrogen ox_ides (N Ox), a harmful pollutant that causes
respiratory illness and prerrlature death and t}tat contributeé to the fonnatiorr of smog and
partlculate matter pollutlon whlch also cause severe harm to human health |

4 Defendants engaged in this unlawful conduct in order to: (a) obtaln through deceptlve

means the certification they needed from federal and state regulators to market and sell the

Diesel Vehicles in the United States, includiﬁg within New. York; (b) conceal the fact that the

1 The Dlesel Vehicles include the followmg makes and models sold or leased in the United States for
the 2014 through 2016 model years:

Model Year | FPA Test (mmp : Make and Modeliq) ' 5!! State Volume
2014 ECRXTO3.05PY FCA Dodge Ram 1500 14,083
2014 ECRXTOL.05PV 1 ¥CA Jeep Grand Cherokee 14,633
s FORXT01.05P8 FCA Dod;zc Ram 1500 31984
2018 FCRXTO.0SPY FCA Jeep Grand Cherokee BAZ1
piiity GCRXTO3.03PV _FCA Ddge Ram 1500 32219 {projected)
2016 GCRXTOIOPY | FCA Jeep Grund Cherokee | 2,369 (projected) |

* 2 See Notices of Violation issued to Fiat and FCA by the U.S. Environmental Protection Agency and
the California Air Resources Board on January 12, 2017 and a subsequent May 27, 2017 lawsuit ﬁled
by the U. S Department of Justice on behalf of EPA." -
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' D1ese1 Vehicies did not comply yv1th apphcable state and federal emission standards, subjecting
residents of New York and others to the health risks of added air po]lutlon and (c) mislead the
public into believing that the vehicles, Whlch they branded as “EcoDlesels, were “clean” and

“green” and therefore a good option for purchase by envn'onmentally conscious consumers

5. FCA repeatedly highlighted in its consumer marketlng that the Dlesel Vehicles met
emission standards i in all 50 states and 1mproved performance and fuel economy, which the
vel:ucles could do only by cheatmg dunng formal emissions testing. -
6. The State of New York by and through its Attomey Genera] Letitia James, brings this
action agamst Defendants pursuant to: (a) Artlcle 19 of the Env1ronmental Conservation Law
(ECL), which protects New York’s air quality from pollution, and its implementing regulations
found at 6 NYCRR Parts 200 et seo., including the “Emission Standards for Motor Vehicles and
Motor Vehicle Engines”_ set forth in.6lNYCRR Part 2178;.(b) General Business La\.y (GBL)

| 'Article 22-A, §§ 349 and 350, which prohibit deceptive acts and practices and false advertising
in the :conduct of husiness; and (c) Executive Law § 63(12)i These statutory and regulatory
regimes are described in more detail in paragraphs 78 10 96 below.
7. Together with appropriate injunctive and eouitable relief and reasonable costs of
investigation and litigation, the State of NeW York seeks imposition aéainst Defendants of civil .
penalties in amounts sufficient to punish them for their conduct and deter them, as well as other
automakers, from -engaging in and repeating this form of deliherate mi5conduct.'
8. Unless otherwise stated, the factual allegations set forth in this Complaint are based upon
information obtained from the documents produced by l)efendants, the testimony of Defendants’
current and former employees, publicly available reports, and information and docurnents

obtained from other sources through the State’s investigatory efforts.
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IL PARTIE’S
9.  Plaintiff State of New York is a sovereign entity that brings this action on behalf of its
citizens and residents.
10. Plaintiff New York State Department of Environmental Conservation (DEC) isan .
executlve agency of the State of New York, and is authorized to adnumster and enforce the ECL
' and reg'ulatlons promulgated thereunder | |
I1. - The New York Attorney General is the chief law enforcement officer of the State of Neru
York and is authonzed to bnng this action pursuant to ECL §§ 71 2103 and 71-21 07, GBL
' §§ 349 and 350-d and Executive Law § 63(12).
12. Defendant Fiat N.V. was formed m-October of 2014, when Fiat S.p.A. and Fiat
Investments N V. merged. Fiat N.V.is an mtematlonal autornotwe group engaged in de51gmng,
| engineering, manufacturmg, dlstrlbutlng and selling new motor vehJcles and vehicle |
: components, among other thlngs. Fiat NV is organlzed under the laws of the Netherlands and
its principal executive offices are located in London, Englahd. Fiat N.V. owns and controls
defendants FCA, VM Italy and VM Amerlca | A
1-3. Defendant FCA formerly known as Chrysler Group LLC,isa Delaware lnmted liability -

' ~ company, witha principal place of busmess and headquarters located at 1000 Chrysler Drive,

- Auburn Hills, Michigan 48326_. FCA is incorporated under the laws of the State of Delaware,
and is an indirect, wholly—ov\rned subsidiary of Fiat .N V FCA is registered to do business in
New York. FiatN. V s predecessor, Fiat S. p A., began its acqu1smon of Chrysler Group LLC in
2009 and completed itinJ anuary 2014, at whlch time Chrysler Group LLC became a wholly—

owned indirect subsidiary of Fiat N.V. and was renamed FCA.
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_14. _ F-CA designs engineers manufactures distributes, warrants sells and makes available
for lease new motor vehicles throughout the Umted States 1nclud1ng w1thin New York In
partlcular FCA designed, manufactured imported, distrlbuted warranted, offered for sale and/or
lease, and sold and made available for lease the Diesel Vehlcles——the EcoDlesel versions of the

- Ram 1500 and the J eep Grand Cherokee—w1th the knowledge and intent to market and sell them
in all 50 states, mcludlng through its car dealershrp agents in New York. |

15. VM Italy is an Italian corporatron that, among other things; de31gns and manufactures .
dlesel-fueled motor vehicle engines. In 201 l defendant Fiat N.V. (known as Fiat S p-A. atthe .
time) acqulred a 50% o.wnershlp interest in VM Italy. In October 2013, VM ltaly became an - -
indirect wholly-ownedsubsidia_ry of Fiat N.V. VM _Ital}r is an lafﬁliate of FCA. The corporate

' headquarters-_of VM Italy is in Cento; Italy. VM Italy communicated regularly with FCA abou_t
'-the Diesel Vehi'cles. : - | | |
16, VM America is a Delaware corporation and Wholly-owned subsidiary of F_iat N.V., with a |
principal place of business at 1000 Chrysler Drive, Auburn Hills, Michigan 48326. VM America
was created to support VM Italy’s North American customers (1n particular, FCA and for a
perlod of time, General Motors). |
17. The VM Defendants desrgned,-manufactured, rcalibrated, and delivered the EcoDiesel

A engine system for inclusion in the Diesel Vehicles, under the supervision of the Fiat Defendants,
knowing and intending that the Diesel Vehicles, along with-their engine system, would be
marketed, distributed, v_varranted, sold and leased throughout all 50 states; including in New 7’

- York. -

18. VM Italy transacts business in the United States. VM Italy employees have been

physically present in Auburn Hills, Michi gan, while working on engine calibration and air
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emissions issues related to the Diesel Vehicles - Some VM America employees working in
Auburn Hllls are also employees of VM Italy. VM Italy employees in Italy commumcated

* regularly about the Dlesel Velucles with the VM Amenca and M Italy employees located in
Auburn Hills. | - |
19 | -Atall releveht ﬁmes, each of the ﬁefendaots worked in concert with the common

- objective of developing, marketing, selling, and leasing the Diesel Vehicles m the United States,-
ineludiog within New York, inclu_ding‘with'the uodisclosed AECDs and illegal defeat devices
‘described in this Compla.int. Each of the Def_eildents was, aod still is, the ageot of the others for -
this purpose, and each has acted, and is ecting,' for the common goals and profit of them 511. All
acts and‘knowledge ascﬁbecl to anir one l)efendant are properly imputed to the others. |

TIL JURISDICTION AND VENUE

20; This Court has _]unsdwtxon over the sub_] ect matter of this actlon personal jurisdiction

- over the Defendants and authority to grant the relief requested pursuant to ECL_ § 71-2103, ECIT

" § 71-2l07, CPLR § 301, GBL § 349(b), GBL § 350-d and Executive Law § 63(12). |
21.  Atall relevant times, Defendants have purposefully availed tllerﬁselves of this forum. o
Among othe'r things, Fiat NV controlled an_(l./ot directed its wholly-owned subsi(liaries FCA aod .
the VM Defendants in thelr design,‘oeVelopment, certification, merketing, offer, sale, and lease
of the Diesel Vehleles within New York. | , |
22.  Inaddition, FCA transacted busmess in New York through at least 130 car dealersh1ps
which act as FCA’s agents in selllng and leasmg vehicles, mcludlng the Diesel Vehicles, in .

' (lissemineiting marketing messaging _aIld mate_rials and vehicle information to customers.
23.. Aecordlngly, the exercise of specific jorisdietion ovet all Defeodants ls consistent with

~ due process.
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24.  Venue licsr in Albany County pursuant to CPLR § 503(a) because, inter alia, the State has
offices in Albany and DEC’s headquarters is iﬁ Albany.
IV. VEHICLE MANUFACTURERS-MUS'i‘ LIMIT HARMFUL NOx EMISSIONS

AND DISCLOSE AECDS TO OBTAIN CERTIFICATION TO MARKET AND
SELL THEIR VEHICLES IN THE UNITED STATES.

25.  NOx, a pollutant linked with serioﬁs health and environmental dangers, is formed at

parﬁcularly high rates by combustion of diesel fuel.

26. VBecause of the serious hcah:h and environmental impacts of NOx emissions, state and

federal emission standards impose not-to-exceed limits. Vehicle manufacturers must certify to

the U.S. Environmental Protection Agency (EPA) and fhe California Au' Reéources Board

(CARB) that th_cii.' motor vehicles comply with those standards to obtain EPA-issued Certificates

' of Conformity (COCs) and CARB-issued Executive Orders (EOs). The same standards also

mandate certain durability fequifements for the engine and its components.

27. Of relevance hcrc,-EPA’s Tier 2 Bin 5 emission standard and California’s LEV 11

ém,ission standard—the standards appiicable to the Diesel Vehicles—impose a NOx emission

limit of 0.05 grams per mile (g/mi) ata Dufability Vehicle Basis of 50,000 miles and 0.07 g/mi

at 120,000 miles. In other words, the reguiations allow for marginally incréased emissions as the

 vehicles and their emission control sysfems age.
28.  CARB also requires vehicles to be equippéci with on-board diagnostics (OBD) systems
that mon;tbr emissions systems fmf the life of the vehicle and that can detect ma_lflmctions in
- those emissions control systems and notify the dri.ver when emissions exceed certain designated
levels.
29. Multiplp stat;es, including New York, enforce the State of California’s Low Emission

Vehicle Program Regulations (CA LEV Regulations) by adopting their own corresponding
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regulations, as expressly permitted by Congreés‘_in Section 177 of the -Cl.ean Air Act, 42 US.C.
§ 7507 (Section 177). Thus, in addition to meeting EPA requirements, in order to sell their
vehicles in all 50 states, manufacturers must: (a) certify to CARB that their motér Vehicles
comply with CARB’s emission and OBD certification requirements and test brocedmeS'

(b) obtain CARB -1ssued EOs for each model year and for each test group showing thcy are
certified as meeting the emission requirements of thc applicable CA LEV Regulations, and as
meeting the OBD requirements of the é.pplicablc OBD regulations; {c) obtain valid .
“cnviromnental performance labels” disclosing their smog and global warming scores in
accordance.with the CA LEV Regulétions; (d) obtain valid “emission contrél labels” showing
that they are certified for sale in California under the CA LEV Regulatlons and (¢) warranty that
the vehicles shall comply over their warranty term with all requirements of the CA LEV
regulations. See generally California Code of Regulations (CCR) Title 13, §§ 1900 ef seq.

'A. The Law Requires Manufacturers to Disclose AECDs and Prohibits the Use of
Defeat Devices. :

30. An auxiliary emission control deviée or “AECD” is any element of design that senses
temperature, vehicle speed, engine speed, transmission gear, or any other parameter for the
purpose of activating, modulating, delaying, or deactivating the operation of any part of the

. emission control system. |
31. | State and fede;al emission regulaﬁons require vehicle manufacturers to mak¢ extensive
written disclosures regarding the existence, impaét of, and justification for any devices, including
AECDs, that aﬂ'é_ct the operation of the emission control system.
32. .CARB’S emission certification requirements and test procedures require, among other

- things, that vehicle manufacturers disclose in their certification applications for emission

~ compliance all AECDs used in their vehicles. Specifically, they:
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" a. require manufacturers to list ali AECDs installea on their v_ehicles, including for
each a justification and a rationale for why itis not a -defcat device; and
b. require man;lfactmers to list the parameters each AECD senses anci controls.l

33.  CARB’s OBD certification regulations likewise require diesel vehicle ménufacnirers .t;)
disclose in their OBD certification applications all AECDs used in their vehicles, along with
inputs that invoke _each AECD, a justification for and explanation of each AECD, the frequency

. of each AECD’s operation, and the anticipated emission impact of each AECD. |
34. CARB’S emission certification requirements and test procedures fu_rther prohibit the use
of all “defeat deyiccs.” A defeat device is any AECD that. circumvents or reduces the
effectiveness of the emission control system under nofmal vehicle opn;:ration and is not justified
by one of four narrow conditions, none of which is applicable to the Diesel Vehicles at issue in
this Complaint. 7

" 35, Vehicles equipped with aefcat' devices may not be certified for sale in the United States.

B. Manufacturers Use Multiple Emission Control Strategies to Reduce NOx
Emissions. _ ' S _

36.  Inorder to meet relevant emission standards, diesel vehicle manufaétureré must balance
the goal of implementing effective NOx reduction controls and strategies (which can place strain
on the enginé and its con_lponent_s) against the goal of meeting engilie durability requirements.
37. ‘Each Dieéel Vehicle featured Exhaust-Gas Recirculation (EGR) and Selective
Catalytic Reduction (SCR) hardware cc;ntrolled by software incorporated into the engine
electronic controi_modules supplied by Robert Bosch LLC and/or Robert Bosch GmbH

(together, Bosch).
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38. EGR is used primarily to‘ reduce NOx emissions by redirecting exhaust back into the
engine’s intake system and mixing it_ with fresh air, thcfeby reducing the amount of oxygen in
the engine, loweriﬁg the combustion temperdture and reducing the creation of NOx.

39.  SCRinjects an aqueous ammonia solution into the e;xhaust stream after combustion but
prior to emission from the tailpipe of the motor vehicle in order Io produce a chemical reaction to
reduce NOx to nitrogen and water, The ammonia solution is known as diesel exhaust fluid, or
“DEF.” |
40.  While Both technologies have emission-related advantages (reducing NOx emissions), = .
each aléo has drawbacks (reduced. fuel economsr and strain on engine components) that impose
markéting and engineéring challenges.

41.  Asset forth in greater detail below, Defendants were unwilling to expend the time, effort,

~or money necessary to address _in a lawful manner I.he engineering trade-offs and challenges
posed by the available diesel technology and appli(-:able emission standards. They opted insIead
to employ illegal defeat device stratcgies in fhe Diesel Vehicles to meet dcsigﬁ and performance
targéts. | _

V. DEFENIIAN TS MADE FALSIE AND MISLEADING CERTIFICATIONS AND
REPRESENTATIONS TO REGULATORS AND THE PUBLIC
CONCERNING THE DIESEL VEHICLES.

42.  Inor around 2009, Fiat set out to leverage the diesel experience it had developed
designing vehicles to meet European emission standards by selling diesel -passengel.; vehicles in
Ihe US market. | |

43. | Early in the development prdcess; however, Defendants determined ti_he emission control
technology employed in_ their European engines coﬁld not meet U.S. emission standards while

still achieving desired désign and performance targets.
10
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A. Defendants USed Defeat Devices to Cheat on Official Emissions Tes.ts.

44.  Rather than delay relegse and expend the time and effort required to dcfelop vehicles that

could meet these targets while also meeting legal cmission and durability requirements,

Defenciant; implemented multiple, undisclosed AECDs (the Undisclosed AECDs) that operated
-~ to bptimize.EGR and SCR emission controls during formal emissions tests, but to reduclc their |

effectiveness off-cycle.

45. As calibrated, these Undisclosed AECDs, when_used alone or in combination with oner or

more other devices, constituted illegal defeat devices. »

46.  Notwithstariding the presence of multiple Undisclosed AECDs that functioned as defeat
' devfccs, FCA sought and o;tJtained certification of the Diesel Vehicles under EPA’s Tier 2 Bin 5

standards and California’s LEV II emission standards by submitﬁﬁg certifications like the ones

below:

. Defeat Device

2 Chrysier Group L1.C states that any element of design, system, o emission control device installed on or incorporated in Chrysler Group LLCs new motor vehicles or
" new motor vehicle engines, for the purpose of complying with standands prescribed under Section 202 of the Clean Air Act, are not equipped with suxiliary emission
+ control devices that can be elassified as & defeat device es defined in 40 CFR §86.1803.61. : : -

47.  FCA’s submissions -to EPA and CARB—an_d, by way of submission to CARB, to DEC—
for certification of -the Diesel Vehicles did not disclose theUndisclOséd AECDs.
48, Furthér, to obtéjn COCs and EOs, FCA warranted that the Diesel Vehicles were
designed, built and equipped to ﬁ;eet the emission standards in California, Connecticut, Maine,
Massachuseﬁs, New York, New J ersey, Oregog, Pennsylvania, Rhode Island,, Vermdnt,
Washington, Maryland and New Mexico. FCA further offered per_formance. and defects
warranties of the emission control system. |

49.  Defendants made these certifications with knowledge of their falsity.

11

11 of 36



FTLED_ALBANY COUNTY CLERK 0171072019 10:08 A - 'NDEX NO 900207-19

NYSCEF DOC. NO. 2 o ) RECEI VED NYSCEF: 01/10/ 2019

B. Once Caught in Their Deception, the Defendants Refused to Come Clean About
the Defeat Devices.

50. Imor around November and December 2015, EPA conducted testing on four Ram. 1500s
in Ann Arbor, Mlchlgan All four Ram 1500s falled EPA’s NOy testlng NOK testing FCA
conducted on two Jeep Grand Cherokees likewise failed.
51.  Onor about May 27, 2016 EPA sent FCA a letter 1dent1fy1ng eight undlsclosed AECDs
in the Diesei Vehicles and further demanding an explana_tion why each should not be considered
a “defeat device.” |
52.  Subsequent explanations and disclosures prdffered by FCA did not satisfy EPA. On
J anuary 12, 2017, EPA issued a Notice of Violation to Fiat N.V. and FCA (EPA NOV)
conc}udinéﬁ |
To date, desoite having the opportunity to do so, FCA has failed to demonstrate that
- FCA did not know, or should not have known, that a principal effect of one or more
‘of these AECDs was to bypass, defeat, or render inoperative one or more elements
of design installed to comply with emissions standards under the [Clean Air Act].
The EPA NOV explamed that its testing found that “some of these AECDs appea: to cause the
vehicle to perform differently when the vehicle is being tested for compliam:e with the EPA
emissio_n st?.ndards usiﬁg the federal emission test procedure (e.é., FTP, USOo)_toan in oormal
operation and use[]” and offered several “discrete examples” involving the interactions of the
various AECDs “where the effectiveness of the emission control system.is reduced.”
53 7. CARB issued a similar NOV the same day. |

54.  Four months later, on or about May 27, 2017, EPA, through the U.S. Department of

Justice, sued the Defendants.

12
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C. Off-Cycle Tésting' Confirms the Diesel Vehicles Emit NOx Far in Excess of the
Legal Limits.

55. | Laboratory and on-road testing conducted By Wést Virginia Uﬁiversity’é Center for.
Alternative Fuels, Enginés, and Emissions on five MY 2014 and 2015-3 Jeep Grand Cherokees
.and Ram 1500s produced by FCA indicates that these vehicles exhibited, in general?. significantly
increased harmful emissio-ns of NOy during on-road operatioﬁ as compared to the laboratory
testing results. |

56.  The test vehicles were evaluated on a vehicle chassis dynaniometcr (sometimes called a -
“rolling dynamometer™ or “roller”) representing the test conditions for regulatory compliance,
and they were also tcsfcd over-the-road using a portable emissions monitoring system (PEMS)
device during a variety of dﬁving cqnditions.including urban/suburban and highway driving.

57.  One of the 2014 Jeep Grand Cheroicees and one of the 2014 Ram 1500 vehicles Were
t;:sted prior to, as- _wéll as after, a mandatory vehicle recall in April 2016 of the MY 2014 Diésel
Vehicles rthat_ inéluded a software “fcﬂash;’ by FCA that concerned the vehicles’ emission control
systems. _ |

58. Results indicateci that the MY 2014 Jeep Grand Cherokee and Ram 1500s, including the
‘two re-flashed vehiclgs, exhibited, in _general, significantly increased NOx emissions during on-
road operation as compared to the results observed through testing on the roller.

59. MY.2015 Jeep vehicles produced from 4 t(; 8 times more NOy emissions during
urban/rural on-road opcratioﬁ than the certiﬁcatioﬂ standard, while MY 2015 Ram 1500 vehicles
had maximum NQOy emission deviation factors of approximately 25 times above the relevant -

regulatory standards for highway driving conditions.

3 Diesel Vehicles from MY 2016 are identical to the _MY 2015 modéls.
13
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60.  Real world testing conducted by other parties is corroborative. On the road, over an
urban/suburban route, a MY 2014 Ram 1500 vehicle produced average NOx emissions that
exceeded federal certification standards by approximately 15-19 times. When tested on a
highway route, the average NOx emissions measured 35 times the EPA Tier 2 Bin 5 standard.
V1. DEFENDANTS DEFRAUDED CONSUMERS BY PROMISING “CLEAN,”
“ECO-FRIENDLY” VEHICLES, WHICH IN FACT UNLAWFULLY
POLLUTED THE AIR.
A. Defendants’ “EcoDiesel” Branding Was Deceptive.
61.  Atall relevant times, to spur sales in the United States, FCA proudly touted the
performance and reliability of its diesel vehicles and its purported environmental leadership,
intentionally targeting its marketing to environmentally conscious consumers.
62. FCA knew that consumers associated diesel engines with pollution and sought to dispel
them by branding the Diesel Vehicles as “environmentally friendly” “EcoDiesels.”
63. To drive home the purported clean, “green,” environmentally-friendly nature of its new
engine, FCA also created an.“EcoDiesel” badge that incorporated an image of a leaf, which FCA

“intended to emphasize the ‘green’ and eco-friendly properties of the engine and bold, stylized

interlocking letters, bordered by a trapezoid with interior asymmetrical outlining.”

64.  From 2013 through 2016, FCA spent tens of millions of dollars to develop and place

internet, television and print ads advertising the fuel efficiency, performance, and environmental

14
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hygiene of the Diesel Vehicles, to rebrand diesel as a clean-running, fuel-efficient, fun
alternative to their gas and hybrid competitors and to associate the FCA brands with progressive
ideals, environmental consciousness and innovation.

65.  Print advertisements featuring images of evergreen forests and unspoiled fall foliage were
overlaid with phrases like “love the planet along with great fuel economy™ and “adhere to your
principles and get extra points for embracing innovative technology.”

66. The EcoDiesel campaign was a success: the Jeep Cherokee was named “2015 Green SUV
of the Year,” and the Ram 1500 EcoDiesel was named “Green Truck of the Year,” by Green Car
Journal. FCA seized on these titles to bolster its claims of eco-friendliness using images and

messages like the ones pictured directly below:

15
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GRAND EFFICIENC

the 2015 Green SUV of t

RamTrucks &  FamTrucks - 8 Neow 207
It’s a lean, green, efficient machine. Ram 1500 EcoDiesel is named Green Truck
of the Year by Green Car Journal.

16
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- B. FCA Subjected Buyers and Lessees to False Representations and Warranties at
the Point of Sale. ' '

67.  Inaddition to promoting sales through its misleading advertising campaigns, FCA

. knowingly subjected ﬁgtual and potential buyers and lessees to additional misrepresentations at
the point 6f sale and after.
68. . Window ﬁtickers gfﬁxed to each 6f the Diesel Vehicles fo.r sale or lease reflected average
“smog ratings” when, in fact, the Diesel Vehicles’ NOy emissions—a major factor in smog
raﬁngs%actﬁally exceeded applicable standards

For more inform ation visit, www.ramirucks.com -
or call 1.868-RAMINFO Chrysler Group LLC

g’g}r Fuel Economy and Environment

s iy Rt AT lrom 13th Z1 W You Spend
@ MPG moamsS ot o
19 27 $1 350 0
sombined tyTry oty Aighway g:’oel‘e in ui costs

soffipared 1o the
sverage new vehide,

. 4;5 geiienspar 100 mhed

™
Annual fuet COS

Thit vehick et 4S5 arwers OO pov it Tha Mook weits 1 griern Suz i Huitpipn o). Ficduchag wed
ﬁlmwmwammmszwnmmoﬁmnw bl

Fust Econamy & Greenhouse Gas Rating rewfe sy Smog Rating Awpym coy -

69. | Further, in California emissions wanantieé, FCA expressly warranted to pu_.fchasers and

lessees that the .Dicsel.Vehicles were designed, built, and equipped to conform with appliéablc
" CARB requirements and, therefore, ECL Article 19 and its implemen‘tilﬁc,J regulations.

70.  These expréss warranties were categorically false in light of the installatipn and

calibration of the Undisclbst:d AECDs.
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C. ¥CA Trained Dealers to Push the “EcoDlesel” Message of Env1ronmental
Friendliness.

71. FCA iﬁstructcd its dealers how to use the ‘;EcoDiesel” monikel_' to foster positive feelings
in potential buyefs and how to overcome the most common negative stereotypes about diesel
engine vehicle_s; | o

72. FCAcreated a 2-page “Hot Sheet” for the 2014 Jeep Grand Cherokee that ééntained
FCA’s three key selling- meésages for the “EcoDiesel” powertrain: (1) best-.in-class fuel
.economy, (2) best-in-class dﬁving range, and (3) “cleanest dicsel—lowési: CO3 versus
competitive di¢561 U_Vs.;’ The hc;t shcet fﬁrther instruc'ted'the FCA sales force to reinforce the
message that EcoDiesel vehicles complied with “50 State emissions™ laws thanks to the inclusion
of the “DEF injection syétérﬁ_ & SCR catalyst.” o |

73.  FCA gave dealer representatives attending the “Chrysler Acédemy’; the 2014 Jeep Grand
Cherokee Product Reference Guide that perpetuated FCA;S EcoDiesei advertising strategy,
containing statements like:

o “DIRTY POLLUTER? - EXACTLY THE OPPOSITE — CLEAN ER AND MORE
ECOLOGICAL THAN GASOLINE ENGINES.” '

e  “And; for buyers who respect the environment, they should know this is a.very_
clean diesel...very green without question.” '

e “And, for those with a strong sense of cnvironmcntal responsibility, our three-liter
EcoDleseI Vé cngme runs exceptlonally clean...

'74. ~ FCA dealers employed this marketing strategy on consumers in each of the 50 states.
D. FCA’s “EcoDiesel” Campaign Worked.
75. Consu:mefs purcliased and leased Diesel Vehicles based on FCA'’s false and misleading
fepresentzitioné thﬁt the vehicles would be cnvironmcntally friendly and clean, fucl-cfﬁcicnt; and
| compliant w1th all applicable emission staﬂdards, aﬁd that they would provide superior
perforﬁlance. | |
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76.  Purchasers were willing to pay pﬁce premiums of thousands of dollars, depending on the
model and. trirﬁ packages, despite the fact that, uﬁbeknownst to them, the Diesel Vehicles thf;y
purchased and leased were far from “Eco” friendly; Instead, they grossly violate emission
standards during normal operations. _
77.  If the State of New York had known of the true effect of the defeat devices on the
operation of the “ciean diesel” éngine systems and the true levels of pollutants the engines

| emitted, the Sta_té would not have allowed the Di_esel Vehicles to be placc_d in New York for sale,
lease, or use oﬁ its roadways, and the State and New York residents would have avoided
significant NOx and related a1r pollution.

VI REGULATORY SETTING

A. New York Environmental Laws Require Cars to Meet Strict Emission
Standards and Mandate Substantial Penalties for Violations.

78. Pursuant to 42 U.S.C. § 7507, Section 177 of the Clean Afr Act, New York has
incorporated into state lﬁw and enforces under its sovereign powcrs‘automobile emission
standards identical to thosér enacted in California, standards which are generally more stn'ngent
than those promulgated by EPA and enforced by the federal government in those states that ha_vc
not chosen to incorporate and enforce California’s standards. As ércsult, vehicles sold or
- registered in New York must mest these more stringc.nf emission standards, and violations of
these emigsion regulations are violations of New York law.
79.  Atall times relevant to the allegations in this Complaint, New York has incorporated the
_ California aut(.)mo‘bilc'enﬁssio.nrstandards, which are found at CCR_ title 13, §§ 1900 et seq., into
New York’s Emission Standards for Motor Vehicles and Motor Vehicle Engines regulations at 6 '
N_YCRR §§ 200.9 and 21 8, promulgated under Articlé 19 of the Environmehtal Conservation

Law. With ECL Article 19, its implementing regulations, and related proVisions of law, New
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York has established a comprehensive reghlatory scheme designéd to prevent the release of
pollution to the atmosphere by, among other things, controllihg the amount of air contaminants,
like NOy, that are emittcd from motor vehicles. Specifically, in rélevant part:
a. 6 NYCRR § 218-2.1(a) forbids any person from selling, rcgistering,‘ offering for sale
or lease, importing, delivering, purchasing, renting, leasing, acquiring or receiving a
new or used motor vehicle that is not certified as ' meeting certain of California’s
emission regu]atioﬁs (incorporated bj reference at 6 NYCRR § 200.9), including:
'i.- 13 CCR §§ 1-960.1, 1960.1.5, 1960.1(g)(2), 1961(b)(1), 1961, and 1961.2,
" which set forth limitations on the emission of various air contaminants,
inc-luding NOX; .ﬁ‘om passenger vehicles and vehicle ﬂ_éets; and |
ii. 13 CCR §§ 1968.1- and 1968.2, which set forth various requirements for
the fuﬁctioning of the OBD system on passénger vehiéles; |
b. 6 NYCRR § 21 8-11.1 rmakcs it unlawful for any person to séll, register, offer for sale
or lease, import, deliver, purchase, rent, lease; acquire or receive a 2010 or
subsequent model year passenger car in New York unless an environmental
performance label has been affixed pursuant to the requirements of 13 CCR § 1965.
c. 6NYCRR § 200.3 prohibits any person from making a false statement in connection |
~ with applications, plans, specifications or reports submitted pursuant to New York’s
air polllutio-n regulations. |
d. 6 NYCRR § 218-6.2 makes it unlawful for any peréon to disconnect, modify, or alter
any air contaminapt emission contro] .system for motor .vehjcles required by the New
York air pollution regulations, except when necessary to repair the vehicle.

Additionally, this section requires the air contaminant emission control system on all
20
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motor vehicles in New York to be correctly installéd and maintained in operating
condition.

e. Pursuant-to ECL § 19-0303 and New York Vehicle and Traffic Law § 301(a), motor
Véhiéles in New York must be inspected annually for safety and at least biennially for
air emissions compliance.

f. Vehicle & Traffic Law § 375.28-a forbids any person from removing, dismantling, or
01;herwise causing to. be inoperative any equipment or featuré_constituting an
operational element of a motor vehicle’s air pollution control system or mechanism
r.equired by state or federal law or by any rules or regulations promulgated pursuant

. thereto. | o - o e |
~ g. Pursuant to Véhicle & Traffic Law Artic'le 9, section 375.28-c, “[e]xcépt where
inconsistent with federal law, rules and regulations, every motor vehicle registered in
the state and manufactured or assembled after June thirfy, nineteen hundred sixty-
seven ﬁnd known as a nineteen ﬁﬁndred sixty—éight or subsequent m(;del.shall be
equipped with an air contaminént emission control system of a type_ apbroved by the
state corilmissioner of environmental co"nser\?ation.”

h., 6 NYCRR § 211.1 more generally prohibits any person from “caus[ing] or allow[ing]
emissions of air contaminants into the outdoor aunospﬁerc of such quantity,
characte_ristic or auration which are injurious to human, plant or animal life or to
property, or which unreasonably interfere with the comfortable enjoyment of life or
property.” |

80. ECL §§ 71-2103 and 71-2 107 authorize civil penalties énd injunctive relief for violations

of New York’s air pollution regulations. Vehicle and Traffic Law § 1800(b) directs that
21
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violations of that statute’s provisions constitute a" trafﬁc infraction with attendant fines and other
penalties. |

81.  The Attorney General of New York is authdrize’d to recover penalties or seck injunctive
relief to reinedy violations of ECL article 19 and implementing regulations. ECL §§ 71-2103 (é),
71-2107. | |

82. The Attorney General is aléo_authorized to seek penalties and injunctive rcliéf to remedy
repeated illegality in the conduct of business, including violations of the Environmental
Conservation Law, its implementing regulations, and the Vehicles and Traffic Law, pursuant to
Execuﬁve Law § 63(12). |

B. General Business Law Article 22-A, §§ 349 and 350 Prohibit Deceptive Acts
and Practices and False Advertising.

83.  GBL § 349 prohibits deceptive acts and practices in the conduct of any business, trade, or .
commerce and authorizes the Attomey General to commence an action to enjoin further N
violations and to seck restitution and costs.

84. GBL § 350 prohibits false advertising in the conduct of any busihess,'tradg or commerce
or in the furnishing of any service in the state of New York.

85.-  GBL § 350-a defines false advertising as advertising which is “misleading ina méteria_l
respect.”

8. In determininé whether advertising is rﬁisleadin'g, GBL § 350-a providés that the court
must take “into account (among other things) not only representations made by statement, word,
design, device, sound or any combination thereof, but also the extent to which the advertising
fails to reveal facts material 1n the iight of such rcpfescntations with respect to the commodity or
employment to Which. tl_le advertising relatgs under'fhe conditions prescribed in said

advertisement, or under such conditions as are customary and usual.” -
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87.  For both decepﬁve acts and practices under GBL § 349 and false advertising under GBL
§ 350, statements or onlissioﬁs need not rise to the level of fraud, but need only be likely to |
: mislead a reasonable consumer actiﬁg rcasdnably under the circuﬁ:stances.
88. GBL § 3.50-d provides for the assessrhent of a civil pené.lty for each de(_:éptive act or
practice or false advertisement in violation of GBL §§ 349 or 350.
89.  Inany action or procecdingrpursuant to GBL §§ 349 and 350, pursﬁant to CPLR
§ 8303(a)(6), the Attorney General is entitled also to recover $2,000 against each defeﬁdant,
. wl;lether or lnot other costs have been awarded. |

C. New York’s Executive Law § 63(12) Prohibits Repeated or Persistent Fraud
or Illegality in the Transaction of Business.

90.  Executive Law § 63(12) authorizes the Attorney Gencral to bring a proceeding to enjoin
repeated or persistent fraud or illegal conduct in the carrying on, conducting, or transaction of
business.

91. Executivc. Law § 63(12) defines tht: terms “fraud” or “fraudulent” as “any dcvicé, séhcme
or #rtiﬁce to defraud and any deception, nﬁsrepresentétion, concea.lment, suppression, false
“pretense, false promise or uﬁponscionable contractual provisions.” |

9. Aithough fraud under § 63(12) includes commoﬁ law fraud, it is not necessary to
establish the traditipnal elements of common law fraud, such as intent to deceive or reliance.
The test of fraudulent conduct under § 63(12) is whether the act or practice has the capacity or |
tendency to deceive, or creates an at:mosphere é_dndﬁ'cive to fraud.

93. = “Illegal” conduct under Executive Law § 63(12)-includes the violation of any State,_ |
federal, or local law or regulation. |

94.  Under Executive Law § 63(12), “repeated” fraud or illegality means the repetition of

separate and distinct acts or conduct that affects more than one peréon, and “persistent” fraud or
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illegélity means the continuance or carrying on of any ﬁ.‘aﬁdﬁlent or iliégal act or conduct.

95.  Executive Law § 63(12) provides for injunctive relief, restitution, damages, disgorgcmeﬁt '
of profits, and other appropriate cquitabie relief.

96. | In any action 61' proceeding pursuant to Executive Law § 63(12), pursuant to CPLR

§ 8303 (aj(6); the Attorney General is entitled also to recover $2,000 against each defendant,

whether or not other costs have been awarded.

CAUSES OF Aé_TION
COUNT' 1
' : PURSUANT TO ECL §§ 71-2103 AND 71—2107 o
VIOLATIONS OF NEW YORK STATE EMISSION STANDARDS AND ON-BOARD
DIAGNOSTIC REQUIREMENTS
(All Defendants)

97. The Sfate repeats and re-alleges paragraphs 1 through 96 és if fully set forth herein,

98. Pursuant to 6 NYCRR §§ 218-2.1 and 200.9, motor vehlcles or motor vehicle engines
may not be sold reglstered offered for sale or lease, imported, dehvered purchased, rented
leased, acquired,. or received in New York unless they have been certified as complying with and |
‘ actﬁally corﬂply with limit.atiohs on the emission of NOx set forth in 13 CCR §§ 1961(‘0)(1) and
1961.2 and requlremcnts for the proper functlonmg of the OBD set forth in 13 CCR §§ 1968.1
and 1968. 2

99.  For the Diesel Vehicles,v 'Defendant;’ certiﬁcatiorié were based on CARB Executive
Orders ceﬁifying the vehicles’ cbmplianée with California Emission-Régulati-ons. Those
Executive Orders were invalid and/or fraudulently procured because they- were based on

fraudulent certification documents in Which Defcndants failed to disclose the existence of the
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Undisclosed AECDs, and further failed to disclose that those Undisclosed AECDs acted, alone
or in combination, as illegal defeat devices, in violatioq of 6 NYCRR §§ 218-2.1 and 200.9.
100. Defendants sold, registered, offered for sale or Ieas.e, imported, delivered, purchased,
rented, leased, acquired, or received in New York the Diesel Vehicles, which exceeded the
applicable emission limi_tations for NOx by as much as 25 times, iﬁ violation of 6 NYCRR
§§ 218-2.1 and 200.9. |
101. Defendants sold, registered, offered for sale or lease, imported, delivered, purchased,

. rented, leased, acquired, or received in ﬁcv_v York the Diesel Vehicles, which contéjned defeat
devices that obviated the intended purpose of the OBD in violation of the various requjfcments
for the functioning of the OBD on passengef vehicles as set forth in 13 CCR §§ 1968.1 and

1968.2, in violation of 6 NYCRR §§ 218-2.1 and 200.9.

COUNT 11
PURSUANT TO ECL §§ 71-2103 AND 71-2107: _
- VIOLATIONS OF PROHIBITION OF FALSE STATEMENTS IN EMISSIONS
CERTIFICATION AND REPORTING
(Al Defendants)

102.  The State repeats and re-alleges paragraphs 1 through 101 as if fully set forth herein.
103. 6NYCRR § 200.3 provides that no person shall make a false statement in connectibn
with applications, plans, specifications, and/or reports submitted pursuant to New York’s air
pollution regulations.
104. 6NYCRR § 218-2.1 requires that all new and used motor vehicles offered for sale or
lease in New York be certified to state emission standards (including those incorporated by

reference at 6 NYCRR § 200.9). Putsuant to 6 NYCRR § 218—2.2(3.), DEC relies on published

CARB Executive Orders for vehicle certification, a fact Defendants knew or should have known.
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105. Because DEC relied on these Executive Orders and Defendants’ submissions to
California for certification of fhe Diesel Vehicles, which were inaccurate due to Defendants’

failure to disclose the Undisclosed AECDs, Defendants violated 6 NYCRR § 200.3.

CoUNT 111
PURSUANT TO ECL §8§ 71-2103 AND 71-2107:
'VIOLATIONS OF NEW YORK STATE ENVIRONMENTAL PERFORMANCE
: LABEL REQUIREMENTS
(All Defendants)

106. The State repeats and re-alleges paragraphs 1 through 105 as if fully set forth herein.
107. Pursuant to 6 NYCRR §§ 218-11.1 & 200.9, it is unlawful for any persbn to sell, register,
offer for sale or lease, import, deliver, purchase, rent, lease, acquire or receive 22010 or
subsequent mpdel year passenger car in Néw Ybrk uniess an enviromr_lental peﬁommce labei
has been affixed pursuant to 13 CCR § 1965.
108. By producing cars for certification that contained AECDs that \;vere_ not disélosed to
regulators and which, alone or in comﬁination, acted as defeat devi(-:es designed to render
inopc;ativc or otherwise alter the emission'control system in the Diesel V'.ehicles, Defendants
fraudulently obtained environmental performance lai)els pursuant to 13 CCR § 1965.
109, Accordingly, each Diesel-VehicIe was sold, regist_cred, offered for salé or lease, imported,

_ delivered, purchased, rented, leased, acquired or received in rNew York without a valid

- environmental performance label, in ﬁolation of 6 NYCRR §§ 218-11.1 and 200.9.
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COUNT 1V |
PURSUANT TO ECL §§ 71-2103 AND 71-2107:
VIOLATIONS OF NEW YORK STATE PROHIBITION OF DEFEAT DEVICES
(All Defendants)

110. The Sfate repeats and re-alleges paragraphs 1 through 109 as if fully set forth herein.
111. Pursuant to 6 NYCRR § 218-6.2, no person shall disconnect, rﬁodify, or alter any air
containment emission control system réquired by New York air pollution regulations, except as
necesséry to repair the vehicle. | |
112. By installing and using on each of the Diesel Vehicles mulﬁpie AECDs that were not

: disclosed to regulators and which, alone or in combination, acted as defeat devices that caused
the emission control system of each vehicle to be disconﬁected, modified, or rendered _
inoperative, Defendants violated, or caused or allowed the violation of 6 NYCRR § 218-6.2 with
re'spe_c_t to each of the Diesel Vehicles.
113, By installing and concealing on each of the Diesel Vehicles multiple AECDs that were
not disclosed to regulators and whiéh, alone or in combination, acted as defeﬁt devices,.

. Defendants subvgrtcd the intended purpose of til(_: OBD in normal, non-emissions test operating
conditjons, and by providing the Diesel Vehicles to dealers for sale or lease to customers,
Defendants caused the Diesel Vehicles to operate in such a manner that subverts the intended

purpose of the OBD in violation of the ECL and 6 NYCRR Parts 200 and 218.- ,
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COUNT V
PURSUANT TO ECL §§ 71-2103 AND 71-2107:
VIOLATIONS OF NEW YORK STATE LAW PROHIBITING EMISSIONS THAT
UNREASONABLY INTERFERE WITH THE COMFORTABLE ENJOYMENT OF
LIFE OR PROPERTY
(All Defendants)
114. The State repeats and re-alleges paragraphs 1 through 113 as ‘if fully set forth herein.
. 115. By offering for sﬂe or lease in New York the Diesel Vehicles ﬁat emit NOx in excess of
state emission standards as codified in 6 NYCRR §§ 218-2.1 & 200.9, Defendants haye
. “caus|ed] or allow[ed] emissions of air contaminants into the outdoor atmosphere of such

quantity, charactcri_stic or du:rétion which are injurious to human, plant or animal life or to
property, or which unréasonably interfere with the comfortable enjoyment of life or property”
throughout New York, in violation of 6 NYCRR § 211.1. |
116. | ‘Excess NOx, ozoﬁe, and particulate matter are present throughout New York as a result of
Defendants” actions and illegal and harmful pollution continues to be emitted into New York’s
environmeﬂ_t from the Diesel Velﬁcles._ NOy in the atmosphere can lead to .the formation of
ozone and particulate matter, which are serious problems in New York and harmful to its
residents” health, o
117. Asa direct and proximate result of Defendants’ conduct, excéss NOx, ozone and
particulate matter are present throughout New York, and are continuing to be emiﬁéd into the
environment.
118. Asadirect and proximate result of Defendénts’ conduct, large numbers 6f people

throughout New York have been exposed and/or will continue to be exposed to excess NOx, |

ozone and particulate matter, thereby affecting the health, safety and welfare of each person.
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COUNT VI

VIOLATION OF GBL § 349
(All Defendants)

1 19 The State repeats and re-alleges parﬁgraphs 1 through 118 as if fully set forth herein.
120. At all relevant times, Defendants have been persons engaged in buéiness, trade or

commerce in New York within the meaning of GBL 7§ 349.

121. | Defendants engaged in deceptive aéts or practices by, without limitation:

a. Manufacturing and/or installing certain AECDs in the Diesel Vehicles that were
not disclosed to regulators and which, alone or in combination, acted as defeat
devices, rendering those vehicles non-conforming with applicable emission

standards;

b. Misrepresenting and/or falsely certlfymg and warrantmg the Diesel Vehicles’
compliance with applicable emission standards;

c. Placing into commerce vehicles that failed to comply with apphcablc emission
standards;

d. Failing to disclose and/or actively concéaling from environmental regulators the
- existence of the Undisclosed AECDs and their harmful environmental impact;

" e. Failing to disclose and/or actively concealing from consumers the existence of the
Undisclosed AECDs and their harmful environmental impact;

f. Violating the explicit terms of an express warranty issued to each buyer and lessor
of a Diesel Vehicle, namely, the express warranty that the car conformed to
applicable state and federal emission standards and other applicable

" environmental standards; ‘

g. Selling and offering for sale vehicles that were defective because, without
limitation, the vehicles failed to conform to apphcab]c state and federal emission
standards;

h. Falsely and deceptively advertising, promoting and warranting the Diesel
Vehicles as “clean” and “green” and compliant with emission standards despite
the fact that, in regular driving, they emit NOx at many multiples the allowable
amounts; and

i. Falsely, misleadingly and/or deceptively advertising, promoting and warranting
the Diesel Vehicles by failing to disclose that certain performance measures could
only be met when the Undisclosed AECDs were operating.
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122 Defendants® conduct was knowing and willful.

123.  Defendants’ conduct has significantly harmed consumers inr New York, who did not -
receive the benefit of thcir bargain and who unwittingly bought énd drove cars that violated the .
law and contributed to cnvironiﬁentél harm notwithstanding that consﬁmers_believed they had

purchased or leased an environmentally-friendly car.

COUNT VII
| VIOLATION OF GBL § 350
(Al Defendants) _
124.  The Stafe repeats aﬁd re;allcges paragrap.hs. 1 through 123 as if fully set forth herein, |
125. Atall relgvant times',r Defendants have been persons engaged in business, trade or -
commerce in New York within the meaning of GBL § 350. |
126. Defendants eﬁgﬁged in false advertising in vi(;lation of GBL § 350 by, without lﬁnitation:

a. Falscly and deccptlvely advertising, promotmg and warranting the Diesel -
* Vehicles’ compliance with apphcablc emission standards

b. Falsely and deceptlvely advcrtlsmg, promotlng and warrantlng the Diesel
Vehicles as “clean” and “green” despite the fact that, in regular dnvmg, they cmlt
NOx at many multiples the allowable amounts; and :
c. Falsely and deceptively advertising, promoting and waﬁanﬁng the Diesel
Vehicles by failing to disclose that certain performance measures could only bc
~ met when the Undlsclosed AECDs were operating.
127. . Defendants’ conduct was knowing and willful.
128.  Defendants’ conduct has significantly haﬁned consumers in New York, who did not
receive the benefit of their bargain and who uﬁwittingly bought and drove cars that violated the

law and contributed to environmental harm notwithstanding that consumers believed they had

purchased or leased an environmentally-friendly car.
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COUNT viIl .
PURSUANT TO EXECUTIVE LAW § 63(12):
REPEATED AND PERSISTENT ILLEGALITY

' (All Defendants)
129.  The State repeats and re-alleges -paragraphs 1 through 128 as if fully set forth herein.
130.  Atall relevant times, Defendants have been persons engaged in cafrying on, conducting,
or transaction of business in New York within the meaning of Executive Law § 63(12).
131. Defendants have engaged in rcpcatgd and persistént illegal acts in violation of Executive
Law § 63(12) by, without limitation: |

a. Selling, régistering, offering for sale or lease, delivering, purchasing, renting, -
leasing, acquiring, or receiving in New York the Diesel Vehicles, which:

i exccéded the applicable emission limitations for NOx by as much as 25 ﬁmes,
in violation of 6 NYCRR §§ 218-2.1 and 200.9; :

ii. caused air pollution that is injurious to human health and welfare and the -
environment throughout New York, in violation of 6 NYCRR § 211.1;

" iii. contained defeat devices that obviated the intended purpose of the OBD in
violation of the various requirements for the functioning of the OBD on
passenger vehicles as set forth in 13 CCR §§ 1968 1 and 1968.2, in violation
of 6 NYCRR §§ 218-2.1 and 200.9; and _

iv. lacked valid environmental performance labels,rin violation of 6 NYCRR
§§ 218-11.1 and 200.9;

b. Submitting to CARB certification documents for the Diesel Vehicles that were
inaccurate due to Defendants’ failure to disclose the Undisclosed AECDs, i in
vmlatlon of 6 NYCRR § 200.3;

c. Installlng and usmg on each of the Diesel Vehicles multiple AECDs that were not
disclosed to regulators and which, alone or in combination, acted as defeat
devices, and providing the Diesel Vehlcles to dealers for sale or lease to
customers, thereby:

i. causing the emission control system of each vehicle to be disconnected,
modified, or rendered inoperative, in violation or causing or allowing the
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violation of 6 NYCRR § 218-6.2 and Vehicle & Traffic Law Article 9,
§ 375.28-a;

ii. subverting the intended purpose of the OBD in normal, non-emissions test
operating conditions, and causing the Diesel Vehicles to operate in such a
manner that subverts the intended purpose of the OBD, in violation of the
Vehicle & Traffic Law, the ECL and 6 NYCRR Parts 200 and 218; and

1ii. preventing the installed air pollution control systems in the vehicles from
operating in continued conformity with state emission standards, in violation
of Vehicle & Traffic Law § 375.28-c;

d. Engaging in deceptive acts or practices in the conduct of business, trade or
~ commerce in the state of New York in violation of GBL § 349; and

e. Engaging in false advertising in the conduct of business, trade or commerce in the -
state of New York in violation of GBL § 350.

132, Defendants’ repeated and persistent illegal conduct was knowing and willful.

133. Defendants’ conduct has signiﬁca‘ntly harme& consumers in New York, who did not
receive the benefit of their bargain and who ﬁnwittingly bought and dréve cars that violated the
law and contributed to environmental harm notwithstanding fhat consﬁmcrs believed they had

purchased or leased an environmentally-friendly car.

COUNTIX
PURSUANT TO EXECUTIVE LAW § 63(12):
FRAUD
(All Defendants)
134. = The State repeats and re-alleges paragraphs 1 through 133 as if fully set forth herein.
135. At ali relevant times, Dcfendants have been persons engaged in carrying on, conductmg,
or transaction of busmess in New York within the meaning of Executlve Law § 63(12)

13'6. Defendants engaged in repeated and persistent fraud in violation of Executive Law

§ 63(12) by, without limitation:
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Manufacturing and/or installing certain AECDs in the Diesel Vehicles that were
not disclosed to regulators and which, alone or in combination, acted as defeat
devices, rendering those vehicles non-conformmg with applicable emission
standards;

. Misrepresenting and/or falsely certifying and warranting the Diesel Vehicles’

compliance with applicable emission standards;

Placing into commerce vehicles that failed to comply with applicable emission
standards

. Failing to disclose and/or actively concealing from environmental regulators the

existence of the Undisclosed AECDs and their harmful environmental impact;

Failing to disclose and/or actively conct:aling’ from consumers the existence of the
Undisclosed AECDs and their harmful environmental impact;

Violating the explicit terms of an express warranty issued to each buyer and lessor
of a Diesel Vehicle, namely, the express warranty that the car conformed to
applicable state and federal emission standards and other applicable
environmental standards;

Selling and offering for sale vehicles that were defective because, without
limitation, the vehicles failed to conform to applicable state and federal emission
standards;

. Falsely and deceptivcly adVertising, promoting and warranting the Diesel

Vehicles as “clean” and “green” and compliant with emissions standards despite
the fact that, in regular dnvmg, they emit NOy at many multiples the alIowable
amounts; and

Falsely, misleadingly and/or deceptively advertising, promoting and warranting
the Diesel Vehicles by failing to disclose that certain performance measures could
only be met when the Undisclosed AECDs were operating.

137. 'When making the decision to purchase or lease a Diesel Vehicle, consumers in New York

reasonably relied on Defendants’ fraudulent misstatements, omissions and practices regarding N

. the clean, green and enviromﬁentally—friendly characteristics of the Diesel Vehicles as well as

their purported compliance with the law.

138. Defendants’ repeated and persistent fraudulent conduct was knowing and willful.

139. Defendants’ conduct has significantly harmed consumers in New York, who did not

receive the benefit of their bargain and who unwittingly bought and drove cars that violated the
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law and contributed to environmental harm notwithstanding that consumers believed they had

purchased or leased an environmentally-friendly car.
PRAYER FOR RELIEF

WHEREFORE, the State of New York requests that this Court grant fhe following reljef:

A. Enter an order pfoviding appropriate relief under Executive Law § 63(12) and
GBL Article 22-A, §§ 349 and-.350 to New _Yoi~k consumers who purchased,
leased or otherwise own a Diesel Vehicle sold or leased by Defendants, that
requires Defendaﬁts to: o
i. Provide adequate and appropriate restitution and/or _rescission;

i. Pfoxﬁptly recall and repair Diesel Vehieles in New York in 2 manner that -
removes or permanently disables any defeat device, ensures compliance with
all aﬁplicable emissions standards, and maintains the performance and fuel
eﬁiciel_acy of the vehicle consietent with Defendants’ representations at the
time of the vehicle’s original sale or Ieese; and

iii. Provide a warranty, for the life of the subject vehicle or lease, tﬁat it will
conform to all applieable emission standards;

B.  Enter an order requiring Defendants to pay to New Y_ork pursuant to ECL § 71-
2103(1), for violations of 6 NYCRR: §§ 200.3,200.9, 211.1, 218-2.1, 218-6.2, and
218-11.1, civil penalties and pursuant to Vehicle & Traffic Law § 1800(b)(1), for'
violations of Vehicle & Traffic Law §§ 375.28-a and 375.28-c, a fine for each |

violation;
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C. Enter an order requiring Defendants to pay a civil penalty fqr each violation of

GBL §§ 349 and 350; |

D. Enter an order pursuant to ECL §§ 71-2103 and 71-2107 and Executive Law

§ 63(12) permanently enjoining Defendants from:

i. Selling, offcring for sale, introducing into commerce, or d;alivering for
introduction into'cpmmérce into New York any new motor vehicle equipped
with an undisclosed AECD or defeat device or any new motor vehicle not
eligible for sale pursuant to emiésion and environmental standards in New
York;

ii. Bypassing, dcfeaﬁﬁg, or rendering inoperative any device or elenﬂent of
design installed on or in a new motor v-ehicle in compliance with emission and
environmentél standards in New York; and

iti. Submitting or causing to be submitted false or misleading certifications to
DEC; _ | |
E. Enter an order pﬁrsuaﬁt to ECL §§ 71-2103 and 71-2107 and Executive Law

§ 63(12) requiring Defendants' to abafe and mitigate their emissions of NOx and

othe¥ pqllutants emitted in excess of applicable emission standards;

F. Award Plaintiffs costs plus an additional allowance of $2,000 against each

Defendant pursuant to CPLR § .83 03(a)(6); and |

G. Grant such additional and further relief as the Court deems appropriate and just.

35

35 of 36



(FTLED. _ALBANY COUNTY CLERK 0171072019 10:08 AM | NDEX NQ. 900207- 19

NYSCEF DOC. NO. 2

January | ©, 2019

RECEI VED NYSCEF: 01/10/2019

Respectfully submitted,

LETITIA JAMES

Attorney General

State of New York

Attorney for Plaintiffs State of New York
and the New York State Department of

Environmental €onserv B
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28 Liberty Street

New York, New York 10005
(212) 416-8000

and

MORGAN COSTELLO

Chief, Affirmative Litigation Section
Environmental Protection Bureau
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